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%fr 3aria arrzgar (r4le) arr ufa

·O

al{ anf g 3r8a or#gr arias rrawarat as zr or4gr uR zqenfenf ft
qaT; ·Tg #gr 3rf@rat at 3m m g+terr 3ma ugdar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ '{Ncf5 I-< "cf5Tglervr smlaa :
Revision application to Government of India :

(1) €tu Gala yea 3rf@hf, 1994 t err 3ifaR aarg mg mcai GfR if
~ tITTT cm- "'d"Cf-tITTT cB" '!,!"~ qx.=gc/5 cB" 3RrTI'f "TRTa-TUT ~ ·3JcR ~, 'mW xixcblx,
fclro iara, lula far, atsft +ifksa, a ta a«,i mf, { fact : 110001 cBl"
at st#t a1Re t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zuf ma c#l" ffi #maura hat sf ala a fat '+-j0-5jljj'{ <TT ~ cbl"<i!sll~
i zu fa# asrIr qw sos7rt jn aura g mif , zur fa#t arr qr qusr
~ cIB fcl?-m c/51xil5!1~ if m fcl?-m ·+-1°-s1J11x ~ m l=flc'f at 1fur a aha g& st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'mW cB" ~ fcl?-m ~ m ror if Rl:}lffati -~ ~ m l=flc'f cB" fqPJ+1inf0 1 lf03llin,'h ..
aced ma u 5ql]ca ITTc cB" ~-~ \i'l1" 'mW cB" ~ fcl?"m ~ <lt ,__: ,'✓Jf-PJ-4-[fakJ

<. X?o . : l ' , ! ~
(b)_ In case _of rebate of_duty of :xcise on goods exported to any co~ntrt~{~erritory?utsl0J '.
India of on ex_c1sable n:iatenal_ used 1n the manufacture of the goods which areexported t9/a3y,
country or territory outside India. \:':;,;·'~:~•'\:,.Y::1
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(7T)· ~~ cpr :f@Ff ~ N-TT ~ cB" ~ (~ m ~ cITT) ~ fcm:rr irm·
me &t1·

(c) In case of goods expo'rted outside India export to Nepal or Bhutan, without payment of
duty. .

ti' 3Wl11. \'.lttllq.-J c#l" \'.lttllq.-J ~ cB' :f@Ff cB' ~ '3'17' ~~ l=fR:f c#l" ~ ~ ~
ha sm?gr sit gr err vi fr # :!ci I f5'cf5 ~, ~ cB" &RT Lflmf cn- ~ 1R m
a fa arf@fr (i2) 1998 m 109 &RTgr fhg Tg "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \'.ltcllq.-J ~ (3m) Plll+JlcJ<nl, 2001 * ~ g * 3Rl1fu FclP!fcfcc qua viIT
v-s at uRaii #, hf ark 4Ra mgr hf Rafa fl ma ft pc-rs v
3r#ta mag at at-a fa#i rrer fr om2a fhu urn lRgl# er ala <. nT
:j(.cll~~~ * 3Wffi t1m 35-~ lf ~tTfftc:r 1fl" * :f@Rpd # mer €l-- arr #t m=a
fl el#t a1Reg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under-Section 35-EE of CEA, 1944, under Q
Major Head of Account. ,.
(2) RRau 3mar a er uii ica van v ala q] z 3ma a z at rt 2oo/
~ 'T1cfR c#r~~~~~~~'ff 'G'lfTc'J mm 10001- c#r tifR:r 'T1cfR c#r
GI; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One ''r

Lac.

tr zyca, #hr 3qrzrca ya alas 3r@8ta nznf@raw a 4f 3rfle
Appeal to Custom, Excise, & Service Tax Appellate Tribun_al.

(1) €tu qrzrca srf@fu, 1944 cB1 t1RT 35- uom/35-~ * 3Rl1fu:
Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

'3cffifa@a qR'cl§ct 2 (1) cB' lf ~~ *m #t 3r4ta, 34tit a m Wl=fT
zcen, it; snra zyca g art 3r4#tu mu@raw Rec) 6t ufa et#tu 41R8at,
315fJcilcillct lf 3it-2o, = #ea ztRuza rue, art +r, 3«lard-380016. ()

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3tcllct1 ~ (3m) P!llfllclcift, 2001 cB1 t1RT 6 * 3Rl1m >fCBf ~--~-3 ferffa
fag rir arq)a =unferaoi al n{ 3r4la fag r4la fag ·g 3ma #la ufzi fee
gia zyca #t in, ans #t +TT1T 3it +a TI u#fr T; 5 Garg ZITU t cffiT
~ 1ooo/- #hr hurt eft\ sei sar zreen #t it, nu #6t +TT1T 3fR ~ <T'llT ~
u; 5 7TI IT 50 TI aq m at u; 5ooo/-- #h rt stfi usi sear zrca al +TT1T,
~ cB1 +TT1T 3it am TIT 4fn T; so la ut Ga vnT t cfITT ~ 10000/- tifR:r
3hr etf I cB1 tCR=I fl51llcb -<Mfcl'< * rfTl1 'ff a1f@ha a yr a i vizier t \Jllir 1 7.T6'
~'3"ff ~ * fcITT:fr .=rrr=@ flltj(rj Pleb a)-?f * mt) c#r ~ 'q)f m ·

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour ofAsstt. Regista~~~

}
". . \ . i -~ -~,.;
\ .... \. ' i' ... ,-;-,,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of th,e.lribun,al is situate_d, ··•t , .

(3) zuf zarra{ e arr?zit r arr hr & at rel pea iier fag #ha mr garsfa
~ Xl fclxrr "GfRT ~ ~ ci&r cf> 1?m ~ 'lfr fco ~ ~ clJT<f Xl m cf> ~ lf~ ~
~cpJ" ~~ m~~ cpJ" ~~ fclxrr \rJTITT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribu11al or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-.Qllll61ll ~~ 1970 7.l~~ c#I"~-1'cB" 3fflTffi frrt!Tfu, ~ ~
d mraa znr me 3mar zrenfenf Ruf, qTf@rant 3lmr "ff ~ ~ c#I" ~- m ~
xti.6.50 W cBT araru zycan fea am zr a1Reg[

· One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

.0

(5) <a sit ii@amai at Rjaulaa Ru#i al ah ft arr 3nraffa Ra \lTTm t
'3TT" fl zyca, a4ta qrzyea vi ala 319ta mrznf@raw (raff@fer) R'll1, , 1982 "ff
~t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) 4tar rea, h.&lz 35u yea viara 314ft urf@raw (flaa c)i- i;rfc:t .wfrm c)i-~CR"

h.4tz seal area 3f@)era, &&y 8t arr 39# h3if fl#hr(in-2) 3rf@)fer# 2a8v(&y Rt
izn 29) fecia: a.e.2yht fa#tr3f@fer#, &&&9rn3 h3iauia para at aft raft
are &, arr fee 6r are qa-«fr sa aca 31fari &, qrf zr arrk 3iauia sa Rtsr art
3r4far2r ,frzaisu3rf@art
h.)zl 3euTz reasvi ,H cl !ch{ c)i- Jic:ma"" a:fm fcITTr are er«caiiear 9mfr?

(i) Ir 11 St h 3iaa feffr van#

(ii) ~~ cfil" <>II"~ "JJc>I"c-l" ~

(iii) rz smr feumla4 ah fer# 6 c)i- 3@ura ~ ~

o· - 3-lTJTGf~@~ fcn.~ 'tffiT~~fan (i. 2) 3rf@era, 2014h 3rrsr~~3r41#r,ff@rarth
-m:ra=r~~3191T "Qcf 3flfrc;r qi)-~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credittaken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules..

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z3rerh ufr 3r4hr f@aurhmarsf rcr 3rerar green zn c;os fclc11Rc1 t,1 c'ITwr~ dflJ~

~ to%~tR 3tR~~c;us fclc11Ra ~c'l'Gfc;usc)} to%~tRm'ra1T~i1 . ._,,,.<.,
(6)(i) In view of above, an appeal against this order shall lie before t~/Ttfibu.n'al o~\\it
payment of 10% of the duty demanded where duty or duty and penalty are.in'd.. isp.ute, or·);!)~ j ~
penalty, where penalty alone ts in dispute." \_ ·.\ - , , : /c:

·. . ': ::)~:-~~·_t:;:·/
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ORDER IN APPEAL 4

This is an appeal filed by M/s Starline Cars Private Limited, Nagalpur
Highway, Mehsana, Gujarat (herein after referred to as the appellant)
against the OIO No. 47-18/AC/ST/MEH/17-18 dtd. 26.03.2018 (herein after.
referred to as the . impugned order) passed by the Asstt. Commissioner,
Central GST, Mehsana (herein after referred to as the adjudicating

authority). t

2. The brief facts of the case are that the. appellants function as an
authorized dealer for new cars· manufactured by M/s. Maruti Suzuki India
Limited [MSIL] are engaged in the sale, service and repairing of behicles
manufactured by MSIPL and are also engaged in the sale of spares of MSIL.
They are also engaged in the business of purchase and sale of used/pre
owned vehicles named as Maruti True Value. It was noticed that the
appellants had engaged themselves in the activity of providing Business ·
Auxiliary Service (BAS) to their clients for the period upto 30.06.2012 and

· for the period from 01.07.2012, they had engaged themselves in the activity O·
of providing service in terms of provisions of Section 65 B(44) of the Finance
Act, 1994 (for brevity "the Act) and had not paid service tax amounting to
Rs. 3,55,901/-. Two show cause notices dtd. 21.10.2015 and 19.10.2016
were served upon the appellants proposing classification of services being
provided by the appellants under Business Auxiliary Service as defined under ·
sub clause (i) of clause 19 of Section 65 of the Act; recovery of service tax
of Rs. 13,50,253/- for the period 01.04.2010 to 31.03.2014 and Rs.
3,55,901/- for the period· 01.04.2014 to 31.03.2016 with interest and
imposition of penalties under Sections 75, 77 and 78 of the Act. The
adjudicating authority, vide the impugned order, confirmed the demand of
service tax of Rs. 13,50,253/- for the period 01.04.2010 to 31.03.2014 and
Rs. 3,55,901/- for the period 01.04.2014 to 31.03.2016 along with interest
and also imposed penalty of equal amount under Section 78 of the Act.
3. Being aggrieved by the impugned order, the appellants have filed this

appeal on the following grounds:
a) That there is no element of service in their transactions and

accordingly sale of goods act for transfer of property registration is
not relevant. The property can be sold even without transferring the
Registration especially in relation .to vehicles. The owner of the old.,
car hands over the old car to them and they take it as stock in
trade and when it is sold, it is accounted as a sale. The appellants
have treated the entire transactions as purchase of old vehicles.and

sale of the same to the customers and applicable y.f'b1,_~;;~~_<_:·(i)_.
been paid; ;'. pl

i
' ··J ,..<
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b) That there is no service and therefore no service tax is payable and.
therefore no interest and penalty. 2.

'. .>

4. The personal hearing in the case was held on 11.06.2017 in which Shri
Shailesh Shah, Chartered Accountant appeared on behalf of the appellants.
He reiterated the grounds of appeal and submitted the citation of Kerala

High Court in the case of M/s Sai Services Ltd. He also submitted additional
written submission in which they contended that they are engaged in trading .

of new and used cars and there is no element of service. He also submitted
· copies of purchase agreement, Ledger accounts etc.

5. I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeals. I have considered the· .
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.

6. I have gone through the facts of the case, the appellant's grounds of
appeal, submissions dated 08.06.2018 and the oral submissions made
during the course of personal hearing. The question to be decided in the
present appeal is whether the appellant is liable for service tax under BAS.

7. Briefly, the facts to the present dispute are that the appellant [an
authorized dealer] for new cars manufactured by M/s. Maruti Suzuki India
Limited [MSIL], is also engaged in the sale of spares of MSIL. In order to

promote/market the sale of new models of cars, they also offer services
relating to exchanging the old vehicle. Now inherent in the first question at
[a], supra, is whether the appellant is engaged in sale and purchase of cars,
as claimed by them or is engaged in providing the services to such new
buyers [i.e. clients] by finding prospective customers for pre-owned cars
among other services. The appellant has vehemently stated that they

purchase the old cars from the customers after fixing a price for their old ·
cars; that the agreed price is adjusted in the value of the new car. However,
the adjudicating authority has held that the purchase and sale of cars are
governed ·by the Motor Vehicles Act, 1988; that there is no purchase and
sale of cars from such customers; that in the present case the pre-owned
vehicle is never· registered in the name of the appellant, a mandatory

condition for a new buyer; that the vehicles get transferred from the name

of their client/customer to the name of the buyer in the RTO records; that
the appellant has never acted as a mercantile agent while the transaction
took place; that they had not accounted for the stock, purchase, and sale of
such old and used cars in their financial records like balance sh9cg%j,,
rone and toss account. The adjudicating authority has further hf8@ti6e
dealers only take possesson or he vencle by gng a de"ep"!R%PE,°J5?j
blank sale letter without mentioning the buyers name and address_apd<$/
obtain an authorization from the original owner of pre-owned vehicle's'f¾.ttieff/~
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the vehicle. The adjudicating authority therefore, concluded that the sale
actually took place between the original RC owner and the prospective buyer' •
only and that the appellant was merely acting as an intermediary or as a
broker and the difference· in price is the value of service provided by them in·
the said transaction. The adjudicating authority therefore, held that the
service was akin to promotion or marketing or sale of goods belonging to the
client as they have identified the prospective buyers for owners of the pre

owned cars and hence, it would appropriately fall under the definition of ·

BAS.
8. I find that this issue has already been dealt by the Tribunal in the
case of . M/s. Sai Service Station Limited [2016(37) STR 516 (Tri

Bangalore)], wherein it was held as follows· :
".................... The conclusion that appellants are rendering a
service and it is not a transaction of sale and purchase is coming only
because registration certificate remains in the name of the owner and
he provides blank forms enabling transfer of the vehicle as required
under the Motor Vehicles Act. Therefore, the only point that arises for
consideration is whether non-transfer of registration at the time or O
transferring possession of the old vehicle by the owner cannot be 
considered as a sale as held by the Commissioner or not. In this
connection, we find that the decision of the Hon'ble High Court of
Kera/a relied upon by the learned counsel is applicable to the facts of
this case. Hon'ble High Court of Kera/a in para-15 has made the
following observations which in our opinion is relevant and therefore
is reproduced below :

"15. It is quite surprising and shocking to note that the lower
Court had noticed that Ext. 85 cannot be accepted because it is not
registered and sufficiently stamped as required under the
Registration Act and Transfer of Property Act. It appears that the
lower Court has omitted to notice that the transaction involved in this
case is the sale of vehicle which is a movable article and it is
governed by the provisions of the Sale of Goods Act. Section 4 of the
Sale of Goods Act read as follows :
4. Sale and agreement to sell. -(1) A contract of sale of goods s O
a contract whereby the seller transfers or agrees to transfer the
property in goods to the buyer for a price. There may be a contract
of sale between one part-owner and another.
(2) A contract of sale may be absolute or conditional.
(3) Where under a contract of sale the property in the goods is
transferred from the seller to the buyer, the contract is called a sale,
but where the transfer of the property in the goods is to take place at
a future time or subject to some condition thereafter to be fulfilled,
the contract is called an agreement to sell.
(4) An agreement to sell becomes a sale when the time elapses or
the conditions are fulfilled subject to which the property in the goods
is to be transferred.

Once the price is received and the property is delivered, the sale
is complete. Going by the definition of sale, when the property is
delivered for a price, the sale is complete. The Trial Court seems to
be under the impression that unless the registration is effected there
is no complete sale. The sale does not depend upon registration-a
all. Registration before the RTO is a consequence of sale. Therefore;q
the Trial Court was not justified mn discarding Ext. 85 for te reason spy'
mentioned by it.,, . ~rd C )\,_\ i:'

z :! .
' ',' -.
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7. AS can be seen, the observations are very clear and for

considering a transaction as to whether it is a sale or not, what is
required to be seen iSnot the aspect ofregistration but whether the
price has been received and the property has been delivered or not.
In this case, as observed by the Commissioner himself in paragraph
55, the property is delivered and the price has been received by the
seller of the old car. Therefore, the first transaction cannot be
considered as the one which is not a sale "
This view was also upheld by the Principal Bench of the Tribunal in the·

case of My Car Pvt. Ltd. [2015(40)STR 1018].

I further find that in a latest case of Commissioner of C. Ex. Cus. &
,

S.T., Kochi vs. Sai Service Station Ltd. cited at 2017 (7) G.S.T.L. 17 (Ker.)
in which while dealing with the question of sale and registration of the
vehicle, the Hon'ble court has held as under;

"72. First we must acknowledge that the sale and the registration of
the sale are two distinct acts. The sale of a motor vehicle, movable
property, takes place under Section 19 of the Sale of Goods of Act. But if
the transferee intends to get statutory protection as the owner of the
transferred vehicle, he alone must invoke Section 31 of the- Act to have
the vehicle transferred on. to his name."

Further the Hon'ble court has held that:
"Car - Used car - Sale/Ownership transfer of - Car a movable

property, and its sale or ownership transfer governed by Sale of Goods
Act, 1930, and not Motor Vehicles Act, 1988, which governs its use only 
Form 29 prescribed under Central Motor Vehicles Rules, 1989, not a letter
of ownership transfer, but an intimation of transfer of ownership only, and
Form 30, prescribed under Rules ibid, is an application for transferring
ownership of motor vehicle for activities governed by Motor Vehicles Act,
1988."

In view of the foregoing, the activity of purchase and sale of pre-
owned car does not fall within the purview. of Business Auxiliary Service and
hence the demand in this regard is not sustainable and the appellant is not

·O liable for service tax under BAS in respect of this activity. I therefore set· .
aside the impugned order and allow the appeal.
9. The appeal is disposed off accordingly.

flaaaf traf Rtftala Raatz 3qt a@Rt fasat?t

4
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re1fa

(Gr gin)
la a rzgn (srflc)
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· ByR.P.A.D.

To:
M/s Starline Cars Private Limited,
Nagalpur Highway,
Mehsana,
Gujarat

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (Gandhinagar),
(3) The Dy./Astt. Commissioner, CGST, Mehsana, (Gandhinagar),
(4) The Dy./Astt. Commissioner(Systems),CGST, (Gandhinagar),
(5) Guard File,
,(6)P.A.FIle.
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